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Passed by Shri. Uma Shanker, Commissioner (Appeals)

7 Avrising out of Order-in-Original No. 01/Superintendent/AR-/Div-1V/2018-19 f=iw: 25.05.2018
issued by Superintendent, Div-AR-l, Div-IV, Central Tax, Ahmedabad-South

i afromat @ v wer Name & Address of the Appellant / Respondent
. Sameer Metal Industries
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as

the one may be against such order, to the appropriate authority in the following way :

AR TRBR BT LTV S :
Revision application to Government of India :
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© 110001 BT B T AT | .

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of .
duty. ' :
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which -
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac. . Q
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) BT S Yot ARIIA, 1944 B ORI 3541 /35-8 b afea—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
‘ 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. ' P
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the

~ Appellant Tribunal or the one application to the Central Govt. As the case may be, is

filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

AT g, B S Pod g WareR el v (Rre), @ ufe ofiel & Amd #
e AT (Demand) T &8 (Penalty) ®1 10% qd SAT HCAT fa & | greifes, JtReaH qd ST 10
?ﬁT‘IS_ FqT ¥ |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ' '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the. pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 € (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; .
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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10°/ov of the duty demanded where duty or duty and penalty are in dispute, or |
penalty alone is in dispute.”

In view of above, an appeal against this order shall lie- before the Tribunal on
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ORDER-IN-APPEAL

Appeal has been filed' by M/s Sameer Metal Industries, Plot No,. 13,
Devang Estate, Opp. Ajmeri Farm, Shahwadi, Behrampura, Ahmedabad-
380023[for short-‘appellant’] against OIO No. 01/Superintendent/AR-I/Div-
1V/2018-19 issued by the Superintendent AR-I, Div-IV, Ahmedabad  South

Commissionerate [for short - ‘adjudicating authority'l.

2. - Briefly stated, a show cause notice dated 17.02.2017 was issued to

the appellant, inter alia, alleging that: .

[a] Central Excise duty aggregation Rs. 230444/- leviable on the goods
manufactured and cleared during the period from March-2016 to December-2016
should not be demanded and recovered under Section 11A(1) of the Central Excise
Act, 1944 alongwith interest under Section 11AA of Central Excise Act, 1944 and
the Central Excise duty of Rs. 1080000/~ paid be adjusted against the demand.

[b] Aluminium Circle cleared by them during the period from March-2016 to
December-2016 without paying appropriate Central Excise duty" liable for

confiscation under Rule 25 of the Central Excise, Rules, 2002 read with Section

11AC of the Central Excise Act, 1944 and also liable for penalty under Rule 25 of
Central Excise Rules,2002 read with para 9 of Notification No. 17/2007-CE dated
01.03.2007 and Section 11A of Central Excise Act, 1944 for contraventlon of
provisions of the said notification.

3. The adjudicating authorlty vide his impugned OIO dated 25. 05 2018,

held as follows:

(i) Confirm the demand and adjust the demand towards the dlfferentlal duty
and interest.

(i) Order for confiscation of aluminium circles cleared by them and also
impose penality.

4, Feeling aggrieved, the appellant, has filed this appeal on the grounds that:

(0 The appellant applied vide his application dated 28.09.2016
for the permission for the special procedure relating to process of
Cold Rolling Aluminium for one cold rolling machine as per
provisions of Notification No. 17/2007-CE dated 01. 03.2007 for
twelve calendar months i.e. for the period from 01.11.2015 to
31.10.2016. The said application was not dealt and on contrary,
show-cause-notice was issued demanding duty and imposing
vpenaky

(i) The show cause notice has been issued for the period from
March, 2016 to December, 2016. The clearance value for the
relevant period upto December, 2016 (financial year 2016-17) is
Rs. 17,62,894/- which is not exceeding Rs. 150 Laksh as per
Notification No. 08/2003-CE dated 01.03.2003. Therefore, the
appellant is entitled for the exemption under Notification No.
08/2003-CE dated 01.03.2003 and need not pay duty. The
aggregate value of clearances of all the excisable goods for home
consumption does not exceed Rs. 400 Lakhs in the preceding
financial year i.e. 2015-16 as per condition of Notification No.
08/2003-CE dated 01.03.2003. The aggregate clearance value for
the precedmg financial year i.e. 2015-16 is Rs. 18,23,458/-. The
appellant is entitled for the Notification No. 08/2003 -CE dated
01.03.201. The appellant has not availed Cenvat Credit on the
inputs use in the manufacture of the goods, in such situation, th
appellant may be allowed the benefit of exemption upto clearan g}
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value of Rs. 1.5 Crores under the Notification No. 08/2003-CE
dated 01.03.2003.

(iii) In the instate case, when there is more than one concession
available appellant can adopt the one more beneficial. In this the
regard the appellant reply upon the decision in the case of
Swatntra Bharat Mills Vs Collector of Central Excise reported in
1993(68) ELT 504 (GOI). The option of exemption under the
Notification No. 08/2003-CE dated 01.03.2003 may also be allowed
to the appellant with consequential benefit. :

(iv) In the case of Raman Boards Ltd Vs Collection of Collection of
Central Excise reported in 1988(36) ELT 615 (Tribunal), in which
the Tribunal dismissed the appeal filed by the revenue on merits
an;g%;'allowed the appeal of the manufacturer assessee who was
allowed to opt any one of two alternate exceptions simuitaneously
available. . :

(v) In the present case Rule 25 is not at all applicable as the
applicability of Rule 25 is subject to Section 11AC. The ingredients
of said Section 11AC are not present in the instant case as
everything was well within the knowledge of the department. In
this the regard the appellant rely upon the decision of Hon'ble
Gujarat High Court in case of Saurashtra Cement Ltd, 2010 (3600
ELT 71 (Guj.). The appellant regularly paid Rs. 1,08,000/-. Hence,
there is no contravention of the provision of the Rule 25 of CER,
2002 and the provision of Notification No. 17/20007-CE by reason
of fraud , collusion or any wilful mis-statement or suppression of
facts with intend to evade payment of duty. Penalty is quasi
criminal in nature, it cannot be imposed merely on assumption and
presumption. The matter of penalty is governed by the principles
as laid down by the Hon'ble Supreme Court in the landmark case of
M/s. Hindustan Steel Ltd. reported at 1978(2)ELT(3159) (wherein
the Honble Supreme Court has held that penalty should not be
imposed merely because it was fawful to do so.

(vi) The appellant has prayed that the impugned order confifming
demand of duty with interest and imposing penalty on the appellant
may be set aside with consequential relief/benefit.
5. Personal hearing was held oh 12.09.20018 wherein Shri Amir Khan Pathan,
Manager of M/s Sameer Metal Industries appeared on behalf of the appellant. He

reiterated the grounds of appeal and further submitted that tax and interest was

paid although tax has not been ordered in OIO. Since tax and interest was paid

before SCN,- he stated that penalty should not be imposed in view of

circumstances. -

6.1 \'T'h'e éppella'nt has submitted during the personal hearing that tax and interest
was p‘a'id befdfe SCN. As per para 12 of OIO, it is stated by the adjudicating
authority that appellant submitted vide letter dated 16.05.2018, Cheque No.
096757 dated 16.05.2018 for Rs. 1,53,608/- (differential duty Rs. 1,22,444/-
+interest Rs. 31,164/-). However, as the SCN was issued on 17..'02.2017., the

claim of the appellant is not correct.

6.2 As per para 3 of the:OIO, the appellant applied for availing of special

i ided under Nokifieation
procedure under Rule 15 of Central Excise Rules, as provided u e/,%ga \‘?;@\
No. 17/2007-CE dated 01.03.2007 for the period March 16 to Octob & %,

faf sEurthel
the appellant applied for 12 calendar months for the period fro U\ POk
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31.10.2017 vide their application dated 22.09.2016 without making payment of
duty alongwith application, as provided under Para 3(3) of the Notification No.
5555'5317/2007-C_E. I find that, the said permission is not granted as appellaht did not
make payment of duty at the time of application. However, as per table given in
~para 6 of the 010, I find the appellant has paid the duty for the respective months

in advance.

6.3 Both the paras are contradictory to each other. I have also observed in para
15 of the OIO, the adjudicating aufhority has simply discussed that the appellant
applied but was not granted permission for the availment of the special procedure
under Rule 15 if the Central Excise Rules, 2002 under Notification No. 17/2007-CE
dated 01.03.2007. But he has not discussed about the reasons behind it. Further,
it is observed in para 16 of the OIO, the adjudicating authority has discussed that
the appellant has not applied for the renewal. But, it is not forthcoming from 0IO,
whether permission was granted or not. If permission was not granted for any
reason, the requirement for renewal does not arise. I find the adjudicating

authority has not discussed this matter in said OIO.

6.4 The entitlement for the exemption under Notification No. 08/2003-CE dated
01.03.2003 also needs to be verified by the adjudicating authority. Whether, the
appellant is eligible for the same or not in this circumstances, needs examination.

7. In view of the above, I remand the case to the original adjudicating authority
for passing a comprehensive order giving his findings on all the claims made by

the appellant.

8. sfieTendl] S@NT & T 91 3idiel T fUeRT 3Ued i & fvam amar 81
8. The appeal filed by the appellant stands disposed of in above terms.

&b'\\m i
(3T 2E)
e (3rdrew)

Date: .9.2018

Superintendent (Appeals),
CGST, Ahmedabad.

By RPAD.
To,

M/s Sameer Metal Industries,

Plot No,. 13, Devang Estate,

Opp. Ajmeri Farm, Shahwadi, Behrampura,
Ahmedabad-380023 :

Copy to:-

1. The Chief Commissioner, CGST Ahmedabad Zone .
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2. The Principal Commissioner, CGST Ahmedabad South.
3. The Deputy/Assistant Commissioner, CGST Division-IV, Ahmedabad South.
4. The Assistant Commissioner, System, Central Excise, Ahmedabad South.

\/G’uard File.
' 6. P.A.






